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Before the 
Federal Communications Commission 

Washington, D.C. 20554 

In the Matter of ) 
) 
) 

i n t h e ~ l S S ~ 2 1 7 S M H ~ B a n d  1 
1 WT Docket No. 07-195 
) 
) FCC 07-164 

Service Rules tor tldvanced Wireless Services 

T I ~ :  The Commission 
Marlene Dortch, Secretary 

MOrION OF MZZ NETWORKS, INC. 
TO STAY OUTCOME OF NPRM PENDING M2Z'S ADMINlSTRATlVE APPEAL 

Pursu;int to 17 ('.F.K. @ 1.43. M2Z Networks Inc. ("M2Z") respectfully requests ( 1 )  that the 

Fcilciml ( '~~iiiiiiiiiii~:iitIiiiis (~oiiimissioii (.'Cornmission'') stay the outcome of the Noticc of Proposed 

Kulemakmg styled / t i  t h  A f ( i t w t .  ( I /  Sc . t i . i c . i ,  /?iiIcsjur Adciirrced Wir.cl~~.s.s Swvicr,.r it1 iiie 2/35-21 75 

2.111: /h f rd .  W T  Ihckct  N o .  07- I LIS (rcleased September I C ) ,  2007) ("NPKM") until the resolution 

111 'L12L's ;ippc;il ltoni a rclatcd (~ 'o rn rn i ss ion  Order, which is currently pending in the kitiited States 

C.iuirt ut' hppe;rls lor  thc District 0 1  ('ulumhia Circuit ("D.C. Circuit") and (2) that the Commission 

j i i i i i  PI27 i n  reqiiestiiig that the L1.C'. Circuit expedite the appeal. As shown below, it stay is 

\~ in- ; in tcd liere hcc;iiisc thc lour traditional stay factors ~ irreparable harm, likelihood of succt'ss on 

tlic mcrits. prqudicc to other parties. and the puhlic interest ~ all cut sharply in t'wor of ensuring 

rh:it the NPRM does not ntn its course heforc M2Z's appeal does. The "irreparable harm" issue i s  

especid ly  compelling: it the Ciirnrnission were to issue rules in this docket before M2Z's appeal 
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has bcen decided 11 cwld  potentially strip the D.C. Circuit ofjurisdiction to hear and rule upon the 

appeal by rendering such appeal moot 

In light of the Commission's stated intent to issue rules in this docket within nine months, 

M1Z must respectfully request this stay in order to avoid any possibility that a rulemaking decision 

will frustrate M2Z.s exercise 0 1  its appellate rights. Furthermore, because M2Z plans to seek timely 

relief in the D.C. Circuit should the Commission decide not to impose the requested stay, M2Z 

respectfully requests that the Coinmissim rule o n  this stay request by Tuesday, October 9, 2007. If 

the Commission has iiot ruled hy then. M2Z will tile a stay request seeking the same relief in the 

D.C7. ('ircuit in d e r  to protect its rights. Motions affecting the calendaring of the appeal are due on 

October 15. 2007; therelore, M?Z must  and will seek expedition and/or file a stay request by that 

date. 

M1Z has concluded with sonic reluctance that this filing is necessary. M2Z continiics to 

heliebe that a switt :uid timely ileteriiiination :is to the highest and best use of the  spectrum is in the 

puhlic intcrcst. L I Z  sccks this stay only i n  order to ensure harinonization o f  thc Commission's 

(iccisional timetahle 1% it11 the ('mirt's, in :I way that accords due respect for the Court's .jurisdiction 

ci\.cr the pentliiig appeal. ~\ddttion;illy, and in accordance with the above, M2Z respectfully 

requests the Commission to join M2Z in requesting that the D.C. Circuit expedite the appeal to 

ensure a swift and timely determination as to the highest and best use of the spectrum. 

1. BACKGROUND 

On August 3 I , 2007, the ('(iminissioii released an Order styled In the Muf f e r  ofApp/i,[icn/ions 

for L i w n s e  inid :$ufhor-il), io Opr,vi/c in the 2155-21 75 MHz Band, Prfitions ,for Forhearri~ice 

( '1rt /c , t -47 U S C ' .  ,$ /60. L V I  Docket Nos. 07-16 & 07-30, Order, FCC 07-161 (released Aug. 31, 

2007)  ("Order"). The Order disniisscd without prejudice M2Z's application for a 15-year license to 



provide free, family-friendly nationwide broadband service in the 2 155-2 I75 MHz band. See Order 

at 7 9. The Order also rejected certain requests for forbearance that M2Z had filed concomitant to 

its license application. See id. at 7 IO. 

On September 1 I ,  2007. M2Z filed in the D.C. Circuit a Notice ofAppea1 from the Order. 

However, on September 19, 2007 ~~ well before briefing in M2Z's appeal could even begin - the 

Commission released its NPRM announcing its commitment to issue service rules for the AWS-3 

band within nine months from the date of the NPRM's publication in the Federal Register. NPRM 

11 3.  As explained below, those service rules could moot M2Z's pending appeal before the D.C. 

 circuit^ 

II .  ARGUMENI 
While the Cornrnissiun's eftixt to promulgate rules for service in the AWS-3 band is 

commendable, issuaiict c 1 l  such rules prim to thc D.C. Circuit's resolution of M2Z's pending appeal 

\ v d d  violate MZZ's constitutional rights, and rights under the Communications Act and 

,~~liniiiisti-ative Procedure Act. by s l i~~i - t -c i rc t i i t i i i~  the qipcals  proccss. Although the Commission 

might ultimately adopt d e s  ncceptahlc to h 1 2 L  M2Z's right to appellate review of the order cannot 

iiml should iicot he frustrated based 011 a possible outcome of  the NPRM process. Furthermore, as 

explained below, the other prelirninory-iiijuriction lactors militate in favor of'a stay. M2Z therefore 

respectliilly requests that such a stay hc entcreil. 

M7Z cmplrasites that the s lay i t  sccks would not prevent the Coinmission from continuing 

to ;icccpt and consider wmmcnts, rcply comments and other filings and communications, and issue 

iiitcrim procedural (irtlers with rcgartl to the rulemaking process in the above-captioned docket. A 

stay would simply cnsurc that 110 substantive rules arc issued prior to the rcsolution of M2Z's D . C  

C'ircuic appeal. As such, the stay likely would not slow the Commission's rulemaking process. In 
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order to ensure that this is so, M2Z further respectfully requests that the Commission join M2Z in 

asking the D.C. Circuit to expedite its handling of M2Z's pending appeal. We believe that the 

requested slay, and a joint motion to expedite would allow for the orderly disposition of these 

intcrrelated matters and would be in the best interest o f the  Commission, M2Z. and the public. 

A. 

T o  receivc a stay of an administrative action, a party must show that: (1) it will suffer 

in-cparablr harm if the stay is not granted, (2) it is likely to prevail on the merits of its appeal, (3) 

the ginnt of  a stay wil l  not harm other interested parties, and (4) the grant would serve the public 

inlcrcst." I n  1.1' ('aiiihriilgi, / 'wtr i<,m I w .  15 FCC Rcd 17901, 17902, 7 4 (2000); SLW d s o  

IW~ivhingIori ,McVro. ,. l i .e~i Tnitisif, 550  F.2d X4 I ,  842-43 (U.C. Cir. 1977). N o  precise quantum of 

I ikdy sncccss o n  the merits need be shown; instead, the required showing grows less demanding as 

thc clcgrcr ill' imeparabk harm becvnies niurc sc\'crc. S w  IVa.s/nslringtoii rC/c~r.o . h e n  Tvrrwsit, 559 

F 3d :I[ X44. Skitcd another way. i1"the balancc 0 1  hardships tips sharply" in favor of a litigant in 

t c i m s  01' irreparable limn i t  is enough fiir that litigant to show that "serious questions are raised" in 

A Stay Is Appropriate Under The Applicable Four-Factor Test. 

1111~ appt';1l. I d  

.\pplicatioii of this tcrt tlenionstrates tliat the C70mmission should stay the outcome of the 

; i h ~ ~ v e ~ c a p t i o n ~ d  NPRM pending completion of M2Z's pending appeal. 

I .  Iwqwruhic f /o r ix  The Commission's NPKM will directly and irreparably harm 

M Y  hy potentially vitiating MZZ's pending claims. That is so for two reasons. 

k'Ls1, two of the spectrum use proposals considered by the Commission in the NPRM are 

uttcrlq inconsistent with M2Z's proposed use of the 2155-2175 MHz band and therefore would 

prcclutle M2Z's use of the spectrum if adopted. In addition, a third proposal, the "structured 
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uplinldduwnlink use”’ approach, would severely limit the capacity and viability of’M2Z’s proposed 

service. 

The lint of these proposed methods is ;’a downlink a p p r ~ a c h ” ~  that “would prohibit mobile 

transmissions”‘ in [he 2155-2175 MHz hand and require the licensee to “combin[e] this spectrum 

with other available base- and mobile-transmit spectrum bands and utilize asymmetric pairing.”’ In 

other words, the Commission proposes to assign or otherwise designate the spectrum in a manner 

that unambiguously tavors incumbent AWS licensees6 and precludes novel and innovative 

proposals that advancc the stated public policy goals of both the Commission and the United States 

Congress. The adoption of  such a rule would prevent M2Z from pursuing its business plan for use 

0 1  2155-2175 Mf lz  hccausc it would not allow M2Z to offer two-way (base and mobile) 

&tnsmissions in the band 

~~ ~~~~~~~~~~~~~~~~~~~ 

NI’KM S r i t i o i i  Ai\ 2 

Kl’l<\l1 ?I 

I , /  

I < /  

S c ~ c i ~ ~ i I  I W S   go. Li tium1x.i~ OS iiiciiiiibcnt iiiterests sought the asymmetric pairing c f  the 2155-2175 MHz band 
b ~ i i l i  l l i c  21 11)-2155 blEIr hand and th? 2175-2 lXO MIIr  hand. See Ar&T Wircleas Reply Comments at 7 (tiled April 
Z X .  ?(Ill;): L’<TILIIII L ‘ A ~ r c l ~ ~ s  ( ‘ o m m e t i t s  at 2. 7 (filcd April 14. 2003); Motorola Comments at 1 (tiled July 20, 2004); 
( 7 1 , X  (~orriiiicnls ;il (I (li1i.d AptK 13. 2003): (‘ingular Comments to the ,4WS Allocution 7hird NPR,bf. at 6.  9-10 (tiled 
.4pnI 14. 2003). AI Iht. 1tmc o t t h c  lilings, their were n o  AWS licensees within the 2.1GHz band. Thus. an asyinmrtric 
paitnng uould hc a\ail:ihlc 10 m y  Intei~citcd pwty. That is no longer the case. Last year, the Commission auctioned off 
t l ic  2 I I I J -2  I 5 5  MI I <  hmd. &e A j d i o n  i,/Adrrmced Wweless Scrvice.,r Cluse.r: Winning 8 idden  Announced./br Atrction 
66.  I<clx)rt N,,. A1 [(COh-hh-F. I’iihlic Noticc. ?I F U  Ked 10521 (WTB 2006). While, in  theory. citirieri uther than the 
AWS-1 l iccti%e\ m a y  hv h I c  lo benclii f rom ~ I I  as)mmeiric pairing of the 2155-2175 M H r  band. I t  IS natablc that 

iry p : i q  ili:it 11:)s p r r v ~ i u s l y  rrquested m asymrnetric pairing of the 2155-2175 Mflz hand proposed that such a 
)xir ing occi ir  ivith ? I  I O L Z l i 5 ~  TIi:it 1 %  bccaiise thc 4WS-I  licensees are the only parties that woitld likely bc able to 
driclop eqiiipmcnt to hcnetit irorrr such a decision. L e n  if other carriers were able to benefit from such an asymmetric 
paring. i t  \vould m l y  he :i\:iilahlc t o  particc that alrcady have spectrum assets and would shut out new entrants like 
M 1 L 

.~i,~’:.~.ri~.,?i//v37 1 i . S . C ~  5 l i l  (2007): 47 l ~ i  5 C ’ .  cj 157 nt. I’uh I. No. 104-104, 5 70h(a). I 10 Stat. 153 (1996): 
l r i i ~ ~ I ‘ , ~ , ~ ~ ’ , i ~ ~ ~ / ~ ~ ~ ~ ,  ihc C‘uhle 
rdc vi,ii,ti (onsiotiir F’~OIN tioi, und (onrpctirion 4c.1 ./ IY92. /&port and Order und Fwttwr  Motice oj Propmed 
Rdiwroking. MB Docket No 05-3 I I 11 62 (rcl. March 5 ,  2007) (citing 47 1J.S.C. $ 157 nt.); FCC 2000 ~ 201 I Strategic 
Plan at 5 .  uwilah/e u l  littp:.’iliraun(lss.fcc.~~~~~ledocspubliclattachmatchlDOC-261434A I .pdf (last bisited Seyt. 24. 
2007).  >o(’ i i / . v o  47 I!.S.(C \i 7O~l(,i)(3). 

Sc,<,tiori &‘I(u)(l) u/ thc Cohlt. (‘ommrmrcutions Po1ic.v Act o/ 1984 us ctmcndd 
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The second proposed approach is "an unlicensed regime"% that, by definition, would be 

prc~udicial to M2Z's application and petition for forbearance. The re-designation or reallocation of 

the spectrum as an unlicenscd band would frustrate M2Z's plans for a nationwide free broadband 

service by withholding interference protection and exclusive use rights (and its associated quality of 

service benefits) from operators in the band, rnaking it much more difficult to relocate current band 

users to other bands and making it extremely unlikely (due to the lower transmit power generally 

associated with unliccnsed use) that hand operators would be able to achieve the wide area coverage 

that coiisiimers have come to expect trom providers of wireless services 

Finally, the proposed "structured uplinkidownlink use"' approach would "allow for mobile- 

plus-base transmit opcrations"'" i n  the middle 10 MHz of the band while limiting the "upper and 

Ioibcr live-megahertz blocks (11 the band"' The 

implementation 01' this pi-opiisal would sevei-ely impair M2Z's ability to provide its proposed 

eien i t  it ctiiild obtain the smaller amount of spectrum in which mobile and base 

1ransiiiissions would tic :~ l l o \ vcd  ~ t i y  reducing signilicantly the effcicncy with which M2Z could 

t isc its liceiiscd spectrum rcs(iur which would result in M2Z being much more vulnerable to 

network c a p c i t y  limitations rlian w(iuld be the case i f  it were allowed to use the entire band for 

both mobile and basc transmissions. M2Z.s application contemplates both mobile and base 

ti-mmissions throughout the band hecause at the inherent efficiency of such a regime. Thus, the 

stiuctured iipliiikldownliiik proposd would still prevent M2Z from realizing the full benefits sought 

in its application and lcirhearance reqiicsts without meaningfill judicial review of the Order denying 

to "lixed or base transmit-only operations."" 

.~ ~- 

NPKRI 11 95. 

NI'KbI I O .  

Id 

Id. 

Id 

It8 

1 ,  

1: 
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such requests. The structured uplink/downlink proposal as well as the downlink and unlicensed 

proposals discussed above run contrary to the express terms of Appendix 2 of M2Z's license 

application which details the technical parameters of M2Z's proposed service (as derived from the 

Commission's Broadband Radio Service rules)." Indeed, the interference issues for which the 

Commission seeks comment throughout the NPRM were comprehensively addressed by M2Z in the 

two dockets established for review of its application and forbearance petition. 14 

Second, even if the Commission were to adopt niles that did not explicitly or implicitly 

prevent M2Z from obtaining and utilizing the spectrum, M2Z's appeal may potentially be mooted if 

thc Commission decided to assign the spectrum hy utilizing an auction process - an approach that 

thc Commission 1x1s indicated i t  favors. Adoption of such a process would by necessary 

implication mean rejection ( I C  M2Z's applicntion, which sought grant of a license without an auction 

based on thc requirements of Section 300(jJ(O)(E). I" I t  also could potentially prevent the court from 

deciding an important sulisidiary question ~ whether the Commission was wrong to favor an auction 

hinework in the lirst place. 

t i  

l'lie nile that cmcrgc lrom the NI'KM. it1 short. posc a serious threat of short-circuiting 

In view of these grave procedural M Z ' s  pending appeal ~ and the important issues i t  presents. 

I ,  
St,e M2% Apl>Iiciitii>ii for I.iccirsc ; i d  Aullioi ily l o  Provide National Broadhand Radio Scrvice in the 2155- 

2 1 - 5  M H L  B.UI~. A ~ ~ C I K I M  2 (tiled M t y  5, m h ) .  

S t v  bl2L Appliulion at 10-21 & Appendix 2:  M27. F o i h r a i ~ ~ i c e  Petition at 41 (filed Sept. I ,  2006); M2Z 
C'msvlidated Opposition I O  Petitions Io Deny at XX-YX. WT Dockets 07-16 & 07-30 (filed Mar. 29, 2007): M 2 Z  Reply 
('onimmts :II 27-29, Wr Dockets 07-16 K 07-30 (tiled Apr. 3,  2007); M2Z fix Parte Response t o  Replies and 
O p p s ~ t ~ o n s  ;it 22-26, WT Docket.: 07-16 K 117-10 (filctl Apr. IO. 2007). 

1 :  

I, .Sk ,qiwi.ru//i NPKM Section IV.(' 

47 L1.S.C'. 9 3090)(h)(EJ (2007) (piuviding i n  relevant part: "[n]othing in this subsection, or in the usc of 
ccmpdi l ive bidding, shall-. * * * (E) he construed to relieve the Commission of the obligation in the public interest to 
coiitinuc to use engineering solutions, negotiation. threshold qualifications, service regulations. and other means in 
d c r  t u  a ~ o i d  m u l i i a l  exclusivity in applicativn and licensing prucerdings"). 
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hanns. the Commission should stay the outcome of its rulemaking until the D.C. Circuit has ruled 

on the merits of M2Z's appeal. 

2. I,ikdihood ofSuccess. M2Z is likely to succeed on the merits of its appeal to the 

D.C.. Circuit because the Commission committed a number of legal errors in its Order. For one, the 

Commission failed to adequately consider both M2Z's application and petition for forbearance. As 

the Commission noted in the NPRM, "[wle recently dismissed all pending applications for 

operation in this band, determining that the public interest would best be served by initiating this 

tulcmaking process."' But the D.C. Circuit has previously ruled that the Commission may not 

deny ii forbearance petition "on the grounds that an alternative route for seeking regulatory relief 

was ;wailable."'x Moreover, in concluding that forbearance was not in the public interest, and on 

that hasis denyins M2Z's petition for forbearance, the Commission, in violation of 47 U.S.C. 

$ I h(J(h), failed adequately to consider ~ indeed, failed to consider at all whether forbearance 

~vot11d promote ccmpetitive market conditions, including the extent to which forbearance would 

ctiliiuicc cmipctiti~in among telecominunicatinns service providers 

Thcse :ire only ii  lew of the many well-grounded assignments of error M2Z has raised in the 

D ( ' .  ('ircuit. Tile C'ominissiun also:  ( I )  violated 47 L1.S.C. C: 160(a)-(c) by failing to make a 

suhstaritivc decision ~ o t i  whether granting M2Z's petition for forbearance would be in the public 

tntcrcst; ( 2 )  rested its Order in part on a legally erroneous predisposition to award spectrum through 

ii iompctiti\c bidding process, i n  violation o f  47 U.S.C. $ 5  309(j)( I ) ,  309Cj)(3), and 309(j)(6)(E); 

( 7 )  violated 47 LJ.S.C'. 8 I57 by, inl<,r dirr. wrongly concluding that M2Z is not offering a "new 

tecliiiulogy o r  service," failing to place on the opponents of M2Z's proposal the burdeu of 



demonstrating that the proposal is not in the public interest, and failing to make a public interest 

determination within one year; and (4) violated 47 U.S.C. 5 307 by, inter diu, failing to determine 

whether issuing M2Z a license would serve the public convenience, interest, or necessity. Notably, 

under Section 307. when the public convenience, interest, or necessity is met (as it was here) the 

Coinmunications Act provides the Commission with no discretion concerning license assignment: 

"[t] he Commission, if public convenience, interest, or necessity will be served thereby, subject to 

thc limitations of this chapter, .chull grirnt to any applicant therefor a station license provided for by 

this chapter.""' Section 109(a) similarly provides that the Commission "shall grant" an application 

whcrc the "public interest. convenience. and necessity would be served."" Instead of performing 

the statutorily-mandated analysis, the Commission relies on a preference for rulemaking arguing 

that it has been past prncticc to do so.  However, this assertion is contrary to the hundreds of 

thousands o f  assignment decisions made hy the Agency each year in which it approves license 

applications and mutual exclusivity is not triggered.2i Worse still, the Commission's NPRM 

( u  hicli wuld h a ~ c  bccn issued and rcs(ilvcd whilc M 2 Z s  application and petition wcre pending) 

was delayed a h  [he statutory deadlines for action here. 

M2Z is likely h i  s~iccecd (in one or inure  ofthesc claims. However, even if the Commission 

tlisagrccs with that iisscssnient. it should still impose the requested stay. Where serious and 

irtqmrablc hat-ms lurk ahsent n stay, a litigant is entitled to that stay so long as he can show that 

"serious questions arc raiscd" in thc appeal. W~irshirigtow Mefro. AWCI Trtmsit, 559 F.2d at 844. 

.i,.<' 17 t,~.s.c. .z :n:(a) (cmpi7asis  ; l ~ ~ i ~ r l ~ ) .  
1 ' 1  

7 l ' .S.(' .  9 .3W(;1). 

Ihc  ('nmmiscion pr~~ccsses more than 000,000 applications for wireless service per year by accepting the applications 
ti,, tiling, providing public not ice US such acccptancc, and making a public interest determination to grant or deny. See 
2006 Wirelcss .Sclecoinrnuriicatioris Bureau Presentation at January 20, 2006, Open Commission Meeting, at page 5 ,  
~iwilohl i .  ui  h~~~:/~~~;w.~.fc~~~ov/rt.alaudiu/presentations/2006/012006/wtb.11df. As the Bureau's Presentation notes, 
moic t l ia i i  220,000 oI t h r i e  appl icat ions were Sur new licenses, renewals or special temporaty authority. Ser. alro M27. 
('imstilidated Opposition to Petitions tu Deny at 75-84. WT Dockets 07-16 & 07-30 (filed Mar. 29,2007). 
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M2Z is at risk of one of the more serious harms imaginable ~ irrevocable loss of its statutoIy right 

o t  oppeal and its appeal at the very least raises the requisite “serious questions.” The stay should 

be entered. 

3.  Pre:jiiilicc to 0thcr.v. ‘This factor militates in favor of a stay because no party will be 

prejudiced if M2Z’s request is granted. M2Z seeks only that the Commission stay the outcome of 

the NPRM pending the resolution of M2Z‘s D.C. Circuit appeal. That means the Commission 

would be free to continue to receive and process comments in the ordinary course; it would simply 

refrain from issuing any rules, orders, or uther form of binding administrative rules or guidance 

until the resolution of M2Z’s appcal. In the short term, then, no party would be adversely affected; 

in  the longer tcnn. adverse impacts would be arguable only if M2Z’s appeal is still pending when 

the Commissiun is ready to promulgate rules in this docket. And the chance of that speculative 

ha rm wil l  ihe greatly i-educed i t  the Commission joins M2Z in asking the D.C. Circuit to expedite 

thc appeal. Stw in/r(i zit 12.  

4. /’u/dic, I , i r i v v ~ . v r .  The public iiitci-cst factor likewise favors a stay. First, it is in the 

putilic interest to ;ifforti l itigants their d a y  in court Second, a proper consideration of M2Z’s 

liccnse request is in  the public interest hecause M2Z‘s successful application wiIl result in nearly 

ubiquitous hroadhand access w ~ t h i n  ten years uf a license grant and commencement of operations. 

Third. M2Z‘s proposal will util ize heretofore mostly fallow and unproductive spectrum to deliver 

free broatlband access” to iinderseiwxi arcas and populations as well as urban areas, helping to 

hi-iilge the digital dividc.” Fourth, the propos;il will stimulate hither innovation and competition in 

M2% consuinrrs \wII iiut incur inionthly f e a  iinlcss they suhscribe to additional services 

S w  c’.,q Coinrnciits of the R c v ~  Jcssc L. Jackson of the Rainbow PUSH Coalition, WT Docket 07-16, at 2 
(x imi l led  Scpt. I, 2007) (noting that M2Z.s promist. “ to  help correct the economic inequities that exist with broadband 
access and lntemet use in general” aligns with the I’CC’s ”moral obligation to promote justice and equality by 
cxlcndmg thr critical oppoitunitirs of  tlir information age to all Americans”); Comments o f  the Association of 
(‘ommiinity Organi7rttionr for Reform Now. WT Docket 07-16, at 1-2 (submitted Feb. 2, 2007) (noting that current 

IO 
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the broadband marketplace that will directly benefit consumers.'4 Fifth, M2Z will facilitate and 

supplement a nationwide interoperable public safety data broadband network." Sixth, M2Z will 

not utilize any public monies during the course of the build out which could save at least $8.4 

billion and up to $20.5 billion of taxpayer dollars because the proposal will obviate the expansion of 

the Universal Service Fund." Indeed, the build out and deployment ofM2Z's network will increase 

consumer welfare by 18-32.4 billion dollars.*' Seventh, M2Z will voluntarily filter access to 

inticcent materials, protecting children from objectionable online content.2x Eighth, grant of M2Z's 

application would enhance educational opportunities for all students.'" Ninth, the proposal would 

pix,\  idem "arc only interested in serving Americans that can aflord high monthly subscription rates," while in contrast, 
M X ' s  proposed service would reach low- and middle-income citizens ilnd provide a more affordable option); 
('mmments of One Economy Corporation, W T  Docket 07-16, at 2 (submitted Mar. I ,  2007) ("[Tlhis type of market 
mnovation will fiirthcr One Economy's mission, benefit an underserved portion of our country, and serve the public 
!ntcrc\i."): I-atinc ('oalition C'ommcnts at 2 (submitted Mar. 22, 2007) ("M2L Networks offers a legitimate opportunity 
t u  4>rinh the iligit;d divide and providc ~rciil iq~pottunities fur the Latino community to take advantage of the incredible 
rdwat iwml  and c c o n ~ m i c  r l i ic lopinrnt opportuiiitieb a\.:iilahlc on tlic Internet and to develop skills and compete for 
joh i n  tlic inf,>rm;itioii ccononiy."). 

Sev, L' g , C'oininents U T  The iluctronic Kctatling Association. \ V I  Dockets 117-16 and 07-30, at 2 (submitted 
IFch 2h. 2007) ("t,RA Cmnmcnts'~) (noting that "cwnpctition at  thc network lcvel i s  cxtrcmely Impi tant"  in order to 
c i iw i t l  that providers w11 not deny iicczss t o  :my wnriiincr). 

Si.?. i'g C'ommcnts of the Nation'il ~Iroopers Coalition. W I  h c k c t  07-16, at I (submitted Feh. 6, 2007) 
("hl2L'h ptwposed netuorks will priwide another laycr of Iicdundancy to holster existing and planned public safety- 
<,pi.l:itcd tictwoi-ks and hclp lau mforcemcnt stay opcratioiiai in disastrrs."). 

S c , v  .I/2% Appiicuiro~i /or 1.iwn.w i i n d  . A r h m / ~ r  to I'rodi. ,Nutionui Hroudtwzd Radio Sen,i< P irr rh r  2155- 
21-5 )\It12 Bund. (as amcndcd, Srpteniber I .  2006). ill 3. Additionally, M2L wil l  provide 5% of icvenues generated 
tioni "piwnmiiim" subscription sciviczs t o  the 1 I.S. Trr,isury. 

Sirnun Wilkiu, tnccut ivc  Director, C'entci for ('ornmunication Law and Policy University of Southern 
( 'n l i lbr i i ia .'The Consumer Weltarc Impact Ot'M2Z Nctworks I n  Wireless Broadband Proposal," W T  Dockets 07-16 
& 1l7-.30 at 3 (iilcd Mar  I .  2007); Kostas Liopiros, '-The Valuc olPublic lntcrest Commitments and the Cost of Delay tv 
.2mrriu;in ('oniumers" W T  Lhckds 07-16 & 07-30 ai 11-29 ( f i lcd Mar.  19. 2007). 

L'.g, ( 'ommcnts of Mr. I ony Perkins 01 the Family Research Council, WT Dock& 07-16 and 07-30, at 1 
(wbmittcd Aug. 30, 2007) (supporting M2Z'i  proposed service its a way to serve thc public interest in preventing "the 
d d ~ v e r y  < i f  obscenity through telecommunications devices and electronic media."). Vomments of United Families 
International. WI Dockcts 07-16 and 07-3(1. at 1-2 (submitted Mar. 16, 2007) (supporting access to "clean" wireless 
hroxlhanil Sbr Amcric;m Samilies): Cnmmentr of Internet Keep Sate Coalition, WT Docket 07-16, at 2 (submitted Mar. 
I .  2007) (expressing approval of M2Z's iictwork-l I liltering or indecent and pornographic material); Comments of 
Eni,ugti I Enough, W T  Dockets 07-16 and 07-30, at I (submitted mar. 13, 2007) ("By making a commitment to use 
lhiglily cffective nctwork sed filtering, M2Z has f w n d  an innovative balance between spurring the rapid adoption of 
high speed internet servi ntl protecting children and families from on line pornography and sexual predators."). 

' I .  



help holster the competitiveness of small and independent businesses across the nati0n.j' Finally, 

M X ' s  application adheres to and advances the principles underlying Title 47 U.S.C. 5 151 and 

Section 706 of the Telecommunications Act of 1996 which provides that the 'Commission ... shall 

encourage the deployment on  a reasonable and timely hasis of advanced telecommunications 

capability to all Americans."" If the D.C. Circuit is not afforded the opportunity to considerM2Z's 

legal arguments, and to order the Commission to give proper consideration to M2Z's licensure 

application, M?L will lose its lone opportunity to see that these benefits receive due consideration 

K. In Addition To Granting The Requested Stay, The Commission Should Join 
M2Z In Requesting Expedited Handling Of M2Z's Pending Appeal. 

Finally. as noted above, M2Z respectfully requests that in addition to issuing the requested 

stay ~ a n d  even if it declines to issue the requested stay ~ the Commission .join M2Z in requesting 

expedition of M27's pending appeal hetore thc D.C. Circuit. Expedited handling of the case would 

oh\.iato m y  risk o l  prejudice to other interested parties during the course of the stay. I t  alsu would 
- ~~ ~~~~ . ~ ~ _ _ _ _ ~  . .~ . ~- ~~~ ~~ 

,, 
, S w  i ,e , C'ommmts of Fducausc. \Vr Docket 07-16, at I (suhmitted Fcb. 28. 2007) ("llbiquitous broadband 

\ v o d d  cmpuwt.r trachcrs and promotc student succcss by taking the educational cnpcricncr hryond the 
uiilI\ u t  the ~I~ssroii in. ' ' ) ;  ( thr  National P l A ,  W l  Docket 07-16, at 2 (submitted Mar. 1 .  2007) (asserting 
thr t t  M2/.. p,qlo,al I!, an '. 
t o  d : \muiua i i s  parents. rducators"): Ckrrments of the Higher Education Wirelcss Access Consortium, 
\V 1 L)i>cket 07-1(,. at I (siihmitted Fcb. 28. 2007) (supporting M7Z's psoposal as a \\say to help bridge the gap hetween 
t h o e  sc1~ools with wireless cunncctiwty and  those with fewer ~.csou~ccs); Comments o i t h r  Lzague for Innovation iii the 

un i ty  (~'ollcge. W l  Docket 07-26, at 1 (submitted Feh. 28, 2007) (reporting that while computer and Internet 
has increased. there sti l l  remains a substantial information divide between those communities that do and 

"c.immiinities that do iiut hare adequate access tu thc Internet and technology-based training, resources, and servms"); 
('cinimcnt\ o f  the College Parents of i\merica. W1' Docket 07-16 at 1 (submitted Fch. 2X. 2007) (indicating that with 
thr r is~t ig  coqt u r  cullt.gr, t i re  broadband servicc mould provide great financial relief to struggling parents and wuuld 
i i / l , , i ~  iiwrr students to  participate in distance leanring programs). 

n d  equitable way to ens~irr that broadband is an erlucatmrd resource available 

. S w  t 'g  . (~ominents ofthe ('alifomia Association for Local Ewnomic Development. WT Docket 07-16, at 2-3 
(wt in i t tcd Feh. 14. 2007) (noting that widzsprcad governmental interest in deploying broadband stems from 
rvcognition that hroadband access fosters economic development and that M2Z's innovative proposal wi l l  help 
go\ernmcnt expand broadband accrss using private funds): Amicus Curiae Comments of the Minority Media and 
'l'clccoinmunications (~ouncil. W I '  Ducket 07-10, at 10-1 I (submitted Mar. 2, 2007) (noting that thc Internet i s  crucial 
to thc iiicccss oiall sma l l  and independent husinessrs. which account for over 99% of all companies, and asserting that 
"a tree. riarimwide broadband lnrcnret access service would extend the potential of e-commerce to all businesses."); 
FK;\ ('omments at 1-2 (cubmitted Feb. 6. 2007) (noting that connection lo  the Internet makes available to online 
cnticpsrneurs the ability to markct dirrctly to the end-consurncr in an affiirdable and direct way). 

i,, 

.Gr47 l!.S.C. 9 I57 int. Pub 1.. No. 104-104. 5 70h(a). 1 10 Stat. 153 (1996). 
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make i t  much more likely, even in the absence of a stay, that the D.C. Circuit is able to render a 

decision on the important questions presented by M2Z before M2Z's appeal is potentially obviated 

by subsequent Commission action. M2Z does not wish to unnecessarily delay the NPRM 

proceedings. Indeed, the Commission could have prevented the current conflict between the 

pending appeal and the recently announced NPRM through timely action here. Instead of moving 

quickly on all fronts, the Commission decided to initiate a rulemaking after the statutory deadlines 

for its rcvicu of M Z ' s  Application and forbearance petition expired. However, and as noted 

above. the Commission has the opportunity to enable the D.C. Circuit to reach a decision on the 

mcnts 01 M Z ' s  appeal without prejudicing third parties. Moreover, the Commission had an 

ohligntion--that it did not meet -pursuant to 47 IJ.S.C. $5 157 and 160 to rapidly review, and rule 

on the substantive rnerits M2Z's application and forbearance petition. M2Z's utilization of these 

provisions highlights M2Z's connnitinent tci the prompt resolution of this matter, a commitment that 

I( oncc again respectliilly rcquests the Commission to share. Expedition of the appcal has the 

additional txnefit of' preserving thc ('ommission's resources with respect to thc NPRM should the 

D 1'. Circuit rulc i n  MZ%'s f i i v ~ i i ~ .  

13 



111. CONCLUSION 

For the foregoing reasons, M 2 Z  respectfully requests that the Commission ( I )  stay the 

outcome of the above-captioned rulemaking pending the D.C. Circuit's resolution of M2Z's 

pending appeal and (2)Join M2Z in asking the D.C. Circuit to expedite the pending appeal 

Respectfully submitted, 

~~ ~ 
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